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orne. 0' Chle' Cou..... 
Inl8rna1 Revenu. Service 

memorandum
 
CC.DOH.IT'A.Brl 
JJMcQr••YY PREV-252716-'6 

date: FEB I 2 1991 
to: Hational Director, Cu.tomer Service operation.

AttD. Ro.. SchulkeI" 
T.C.O 

from: Senior Technician .eviewer, Branch 1 (Income Ta~ 

Accounting) CC.DOH.ITU.l 
and 

lubject	 Reque.t for opinion Re. IRe 6611(e)(1) and (2) 

Thi. i. in re.pon.e to your memorandum dated November 8,
1996, requ~8ting our a••i.tance in applying the provi.ion. of 
.ection. 6611(e)(1) and (e)(2) of the Internal Revenue Cade. 

ISSUE 

Whether amended income tax return., amended non-income tax 
return., and IRS-prepared amended return••hould be treated a. 
return. for purpo.e. of .ection 6611(e)(1) of the Internal 
Revenue Code. 

COHCLUSIOlf 

Original return. prepared by the taxpayer and return. 
prepared by the IRS are -return.- within the meaning of .ection 
6611(e)(I). Any return filed after the original return i. an 
amended return. An amended return that .bow. an overpayment i. a 
claa within the meaning of .ection 6611 (.) (2 ) • 

DISCVSIIOB 

Your memorandum .xpre.... concern that the IRS i. needle••ly
paying a.	 mucb a. 1.t5 billion dollar. of overpayment intere.t 
annually becau.e tb. IRS treat. amended return. .bowing 
overpayment. a. -claiml- .ubject to • 6611(e)(2), ratbel' tban al 
-return.- .ubj.ct to I 6611(e)(1). Currently, tbe IRS only 
treat. original return. according to tbe rule contained ill I 
6611(.)(1). 

Your 1IlellorandUll cite. certain provilion. of the Code and the 
regulation. indicating that an amended return i. an integral and 
in.eparable part of the taxpayer" return for tbe tax year and 
that the regulation. appear to confer on amended return. the ...e 
legal .tatu. and force a. the ol"iginal retUJ;n. For example, you 
cite § 301.6211-1(8) of the Regulation. OD Procedure and 
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Adm!ni.tration, relating to the definition of a deficiency, which 
.tate. that -[a]IlY amount .how a. additional tax on an ' ..ended 
return,' .o-called•••filed after the due date of the return,
.ball be aeated a. an amount .bCWD by the taxpayer 'upon hi.
 
retum' for purpo.e. of computing the amount of a deficiency.

Al.o, yoa cJ.te I 1.I I14-2 (a )(2) of the Income Tax Regulation.,

wbicb provide. that for purpo.e. of determining the underpayment
.ubject to the accuracy-related penaltI; tbe -amount .hawD a. the 
'tax by the taxpayer Oil hi. return- iDc ude. an amount .bawn a. 
additIonal tax CD a qualified ..ended retarD. rou conclude that 
original return. and ..ended return••bould ~ ueated a. tax
 
return••ubjec. to • IIll(e) (1) .ince botb appear to have the
 
.... legal .tata•• 

. Other auttiorit1e., however, .upport the pe.ition that an 
..ended returD 1. .eparate frca the orighal return. ror
 
example, • 301.I.02-3(a) of the regulation. clearly indicate.
 
that a retarn and an ..ended returD are .eparate docWDent.. That 
••ction provide. tbat a cla18 for credit or refund .hall be .ade 
on the appropriate incaae tax retarD.. In the ca'e of an 
overpayment of income taxe. for wbicb a ro%'ll 1040 or Form 1120 . 
ha. been f1led, the claill .hall be made on !'ona 10COX or !'ora 
1120X. In tb. ca•• of other income taxes for wbich forma other 
tho Pona 1040 and Pona 1,120 are re;uired, the cla1m i. made on,
the appropriate ..ended income tax ~etarD~ III addition, Rev. 
Rul. 83-36, 1983-1 c••• 358, provide. that aD ..ended return 
filed after the due date inclUding exten.ion. i. not the return
 
of the taxable year for e.tillated tax purpo.e.. Pinally~ •
 
1."'4-2 (0) (2), vIIicb J01I al.o c1ta. iD J~ar memoranda, .t~te.
 
that the amount of tax .hawD on a qualified ..ended return will 
Dot be taken' into accOUDt if it relate. to a fraudulent po.ition
OD the prlgloa1 retpxp. . 

Th. cODcept of wbat coo.titute. aD -amended return· i. Dot 
defiDect 1ft the Cod.. Bowaver, 1~ i. a well-e.tabli.hecl rule of 
Itatutory cOD.tractioo that the word. of .tatute. .hoalel be ' 
interpreted in their ~d1Duy everyday .eD.e. and that the COIIIIlOD 
language aDd accept.d _&DiDg .hoald be given effect. ...
 
Klrt.n. Lay pI 'e4eral d:Gpm• "1'I'lRa '3.32 (1991). The ..
 
cOJllllOnly ander.toDd d.f ition 0' tb. word -uended- inelicate. 
'tba~ aD ...nded r.turn 18'a docuatnt tba~ foll~ and cbange•• 
r.tarD. 

Po~ purpo.e. of deterainiDg tbe eft.ct of aD am.nded return 
'for the purpo•• of computiDg OVerpayaellt inter••t, it 1. 
D'C"'ary to interpret the laDguag. of the r.levant .tatute in 
the_ Gont.n. of..1~.. l?~!..~ct.~liI~a~ivebi.tory.. ----_._-~-- ...-.. -

S.ction II11(b»(1) provide. that overpay.ment int.re.t i. 
allowed and paid, iJl the ca.. of • credit, fre. the date of the' 
ov.rpayment to til. due date of the UOUDt a,ain.t ¥bicla the 
credit i. taken; S'CtiOD I'11(b)(2) provid•• tha~ intere.t i. 
allowed and paid, ill the ca.. of • r.fand, froa the date of the 
overpayment to a date (to be deteraiDed br the secretary) 
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preceding the date of the refund check by not acre than 30 daYI. 
Purluant to I "11(b)(3), in tbe cal. of a retUrD of tax whicb il 
filed after the lalt date prelcr1bed for filing Iucb return 
(determined with regard to extenlionl), no interelt Iball be 
allowed or paid for any day before the date on whicb the return 
i. flled. " 

fte OIIDibu. Budget Reconciliation .Act of 1"3, Pub. I.. Ho. 
103-", I 13271, 107 8tat. 312, 5tl (OBRA 19'3), ..ended' 
&&ll(e) by enacting .ub.ectionl (e)(l), (e)(2), aDd (e)(3).' 
section &&11(e)(1) replace. I IIll(e) al tbe general t5-da, rule 
and extendI itl application to all taxel impo.ed by the Code and 
not jUlt income taxe. a. wa. the ca.e prior to OBRA 1993. 
sectIon &&11(e)(1) .~ate'l ' 

If anr overpayment of tax impoled by tbi. title i. 
refunded w tbin t5 day. after the la.t day pre.cribed
for filing tbe return of lucb tax (determined without 
regard to any extenlion of time for filing the return) 
or, in tbe ca.e of a return filed after lucb lalt date,
i. refunded within .5 day. after the date the return il 
filed, no interelt .ball be allowed under lub.ection . 
(a) on lucb overpayment. 

section &&11(e)(2), a. enacted by OBRA 1993, providel' 

If--

CA) the taxpayer filel a claim tor a credit or refund 
tor any overpayment of tax impaled by thi. title, and 

(I) lucb overpayment il refunded witbin t5 day. atter 
luch claim i. filed, 

no intere.t Iball be allowed on .ucb overpayment ,tram 
tbe date the cla~ il filed until the day tbe refund il 
made. ' 

Tbe committee report accompanying OBRA 19'3 indicatel tbat §
&611(e)(2) i. a ·parallel rule· that appliel to •...nded ~eturn. 
and clatma for refund· C'" 8.R. Rep. No. 111, 103d Cong., lit 
8e••• 787 (19'3». It i. clear fra. the language of tbe .tatute 
and the committee reportl that two rulel apply--one to ·return.
(I &&11(e)(1» and another to ·clatma· (I 6'11(e)(2». The 
committee report indicate. tbat amended returnI are covered by I 
'611(e)(2), which il conli.tent witb the treatment of an ..ended 
income tax return a. • claia for the amount of any overpayment 
.hawD on the ..ended return. JIA I 301.6t02-3(a) of the 
regulation. • Tberetore, vbile an orlg:1Dal retarD i. a clalll if 
an overpayment 1••hewn Oft the retara, oaly an amended retarD or 
claim filed lublequent to the original return i. labject to 1 
6611(e)(2). 
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I~ i. a well-e.tabli.hed rule of .tatutory con.traction that ' 
effec~ mu.t be ,iven to every clau.e and part of a .tatate. III 
Merten., .gprl, I 3.38 (1"1). Congrell clearly iDtended 
.eparata rule. to apply to origiDal return. (both timely and 
late), cla1ml and amended return. (following the original
retarn), and %RS iDitiated adju.tm8nt. (e.g_, tho.e reflected on. 
Pona 870). III oar opiDion, treating aD amended return al the 
return for inter••t computation parpo." i. not con.i.tent with 
the commonly QDd~.tood defiDitlon of wbat con.titute. aD 
- amended- retarD. Moreover, treating an _nded returD a. the 
return for inter••t computation purpo.e. would not give proper 
etf.ct to I "11(.)(2) a. it wa. intended ~ apply by Congr•••• 

The an.wer. to 70ur que.tion.· are a. follow. I 

1. I. aD amend.d income tax returD (Pora 1040X or Form 
1120X) both a tax r.turn and a cla18 or only a claim? 

ADlWer I AD amended tax return i. not a return but may be a 
claim ~ it r.flect. an overpayment. 

2. If botb the original and amended return. are claim. a. 
well ae returne, .hould an amended income tax return (Pora 1040X 
or Pora 1120X) be tr.ated the .... a. the original return for 
purpose. of • "11(e)? 

AD.werl AD original return and an ..ended return may each be 
a c1at. to the extent that either .howa an overpayment, however, 
an amended retarD and an original return are not both r.turn. 
becau.. of thia common char.cteri.tic. 

3. Should an amended income tax return (Porm 1040X or Porm 
1120X) be treated a. a return under' "11(.)(1) or .hould it be 
treated a. a claim under I "11(.)(2)' 

An.werl AD amended rftU'D refl.cting an overpayment i. a 
claim .abject ~ • "11(.)(2). 

4; If aD aaended iDcOllle tax retarD (1'0111 1040X or Porm 
1120X) i. treated a. a return under' "11(e)(1), .hould the 
receiv.d date of the original return or the received date of the 
amended return be 1I.ed for the .tart1Dg date of the 45-day
period. . 

ADawer I ... aD'ver 1. 

5. If an amended income tax return (rorm 1040X or Porm 
1120X) 1. treated a. a return under I "11(.)(1), would the 
amend.d retarD be cOD.idered a -late return-a. defiDed by § 
"II(b) (3)? 

AnlWer I See anawer 1. 
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I. I. it po••ible to amend a non-iDcOlH tax return" 

An8W8r. Th. Rle. for ...nding non-incom. t.x r.tUZ'D. .re 
generally govened by th. regul.tion. pert.iDin, to the 
particular tax or, 1ft .ome c••••, ..y be .p.cified 1ft the forma
 
and in.tnction. pert.ining to the particular tax.
 

7. If it i. po••ibl. to amend. non-incom. tax return, c.n
 
a pom 843 or a Pora "C' be u.ed to ...nd the non-incOlD8 tax
 
return'
 

Anawer. POrll .43 and Porm 88e, are a••d for filing cl.w 
for refund or credit of employment tax•• and axci.e taxe.,
re.pectively. .' 

8. If it i. po••lble to amend. non-income t.x retun with 
• Pora 8C3 or Porm .8e" doe. the fora con.tltute an amended non
incom. tax return"
 

An.wer a See an.wer 7.
 

J. If it i. po••ibl. to ...nd a non-income tax return, but 
neith.r Porm 843 of Form 884' c.n b. u••d a. the ...nd.d r.turn,
what i. the proper vehicle for amending the return (wh.t forma ~r 
document.), and would the form(.) con.titut. an ...nd.d non

incom. tax return"
 

An.wera S•• an.w.r 7. 

10. C.n. t.xp.yer ..end .n original tax return by .igning 
an agr.e••nt to ov.r••••••••nt (with .tt.ch.d tax comput.tion• 
• nd .chedul•• pr.par.d by the IRS ••• re.alt of .n .xamiD.tion), 
or mu,t the taxp.y.r .ubmit the .am. iDformation on an amend.d 
tax r.turn to ...nd the original r.turn" 

Anawer. A POrll 870 on which the taxpayer ha••gr.ed to an
 
overa••essm.nt of t.x determin.d by th. S.rvice i. con.id.r.d •
 
v.lid cl.im far cr.dit or refund. IU Rev. Rul. '8-'5, 19'8-1
 
C.B. 555. S.ction' 1011(.)(3) would g.n.rally apply to int.re.t 
on the ov.r••••••m.nt (IRS initiated .dju.tm.nt.). A taxpay.r i. 
not requir.d to .ubmit the .... information on an ..end.d return 
requ.sting • refund. 

11. If .igning an agr.em.nt to ov.r•••••••ent (re.altiDg
from .n IRS examin.tion) am.nd. an income tax r.tum, doe. the 
.ign.d .gr••••nt (with .tt.chments) con.titut. an amend.d income 
tax return" 

AD.wer. Se. anaver 10. 

12. If .igning .n agr•••ent to over nt (re.ulting
from an IRS examin.tion) ..end•• non-income tax return, doe. the 
.ign.d .gr.ement (with att.chment.) con.titute an amended oon
income tax return" 
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AD.werl Se. an.wer 10. 

13. If ••igned .gr nt to ov.r nt (r••ulting from 
an IU .xaaiDation) con.titut•••n amend.d iDeom. to r.turn,
doe. that ...nd.d r.turn hav. .qual .tanding und.r the provi.ion. 
of • 1611(b)(3) and • 1611(.) with a Pora 10~OX or pora 1120X 
pr.par.d and filed by th. taxpay.r with the ... iDforution' 

I 
I 

an.werl Se. an.wer 10. Section 1611(b)(3) appli•• ~o lat. 
return.. Bowever, tb. agreement would con.titut. an IRS 
initiated adju.tm.nt. , 

14. If ••igned agr•••ent to overa•••••••nt (r••ulting from 
an IU .xamination) con.titute. an ..end.d DOD-income to return,
doe. tbat ..end.d return bave .qual .tanding under th. provi.ion. 
of • Illl(b)(3) and I 1611(e) with a Pora 8~3 or 88t' pr.pared
and filed ')1 th. taxpayer with the .... information' 

An.wer I See an.wer 10. Ov.rpaym.nt. of .mployment taxe. and 
exci.e tax•• can be'claim.d through adju.tm.nt. to .ub••qu.nt 
return. that r.port the tax•• , on Pora 8t3 in th. ca•• of,
employment tax•• , or on Porm 884' in the ca•• of exci.e tax••• 
i§A I 31.6402(a)-2(a) of the Employment Tax Regulation. and the 
in.truction. to Porm 120. Th.refore, a Porm 843 or Porm 884' 
would be con.idered a claim .ubj.ct to I 6611(e)(2). 

15. If a .igned agr.em.nt to overa nt (re.ulting fro. 
an IRS .xamination) con.titute. an amended r.turn, would the 
am.nded retUrD filing date be the date the taxpay.r .igned the 
agr•••ent? 

An.wer. S•• an.wer 10. 

If you have any qu••tion. r.garding this memorandum or would 
like to ...t to di.cu•• our an.wer. to your que.tion., plea•• 
contact John McGre.vy on 622-4'10. 


